	ListingWare Activation Form

	Member Information

	Member Name:


	Member Type (Circle One):  Agent   Office

	Address:


	Home Phone:

	City, State & Zip:


	Business Phone:

	Email:


	Cell Phone:

	MLS Member ID:


	Fax:

	If Agent, What is Office Name:


	Office ID:

	Payment Information

	Payment Type  (Circle One):  

Credit Card  Invoice

(Invoice payment requires payment

prior to service activation)
	Credit Card Number:
	Card Type (Circle One):  

Visa   MasterCard  AMEX  Discover

	
	Expiration Date:


	Name On Card (If different than Member Name):

	Service Information
	Act. = Activation Fee; Mon. = Monthly Fee

	Primary Hosting Services  (Check One):          
_____  Search (Agent - $25.00 Act., $14.95 Mon.; Office - $35.00 Act., $24.95 Mon.)

_____  Web Basic (Agent - $25.00 Act., $24.95 Mon.; Office - $35.00 Act., $34.95 Mon.)

_____  Web Deluxe (Agent - $25.00 Act., $39.95 Mon.; Office - $35.00 Act., $49.95 Mon.)
	Additional Services  (Check all that apply):

_____  Custom URL  (Agent/Office - $10.00 Act., $10 Mon.)
                  Requested Name: _________________________

_____  ESA (Agent/Office - $20.00 Act., $29.95 Mon.) Extensions: ___ ($10.00 Mon. each)

_____  WAP Access (Agent/Office - $5.00 Act., $5.00 Mon.)

	LISTINGWARE MEMBER AGREEMENT

	The parties agree as follows:

     1.  Services.  ListingWare (“Company’) agrees to provide to Member named above (“Customer”) those Primary Hosting Services listed above.  Company also agrees to place the “Home Page” created by Company for Customer in accordance with this Agreement on the computer server owned or operated by Company and allow storage of information received by Customer or from the general public on such server on a monthly basis.  Customer may also request and Company may provide, subject to Company’s agreement and the availability of Company personnel and equipment, additional services (the “Additional Services”).  (Primary Hosting Services and Additional Services will hereafter be referred to as “Services”.)  All Services under this Agreement shall be performed in accordance with Company’s standard procedures, so long as such procedures do not conflict with the express terms of this Agreement.

     2.  Fees.  Customer agrees to pay to Company the amounts specified above for Hosting Services (“Activation Fees” and “Monthly Hosting Fees”).  Additional Services shall also be charged to Customer at the prices listed above.  Activation Fees and one month’s advance Monthly Hosting Fees and one month’s worth of any Additional Service are due upon execution of this Agreement.  Monthly Hosting Fees are due monthly in advance on or before the first day of each month during the term of this Agreement.  All fees described in this Section are collectively referred to as “Fees”.

     3.  Taxes, Overdue Accounts.  All Fees due hereunder are net amounts to be received by Company, exclusive of all duties, sales taxes, value added taxes, assessments, and similar taxes and duties, are not subject to offset or reduction because of any costs, expenses, taxes, duties, assessments, or liabilities incurred by Customer or imposed on Company in the performance of this Agreement or otherwise due as a result of this Agreement.  Interest may be charged by Company on overdue accounts and any other Fees not paid to Company as provided hereunder at the rate of one and one-half percent (1-½%) per month or the maximum amount allowed by law, whichever is less, commencing with the date payment was due.

     4.  Term.  Unless earlier terminated as provided in this Section, this Agreement shall be effective commencing on the date stated in the first paragraph and shall continue for a period of six months at which point it shall continue on a month-to-month basis until terminated by either party on thirty days advance written notice.  Either party may terminate this Agreement without notice upon the other party's breach of any term, condition or obligation hereunder if such breach is not remedied (if remediable) (i) within 10 days from the date of written notice with respect to any monetary obligation, and (ii) within 15 days from the date of written notice with regard to any other breach.

     5.  Customer Responsibilities.  In addition to the obligations of Customer as otherwise specified in this Agreement, Customer shall be solely responsible for the following:

       (a)  Selection of Services, including Additional Services, to achieve Customer's intended results;

       (b)  The accuracy and content of any information provided by Customer to COMPANY or to any additional Multiple Listing Service;

       (c)  Any information, programs and other data that Customer receives as a result of the use of the Services, including, without limitation, the entire responsibility for any losses of data, programs, breaches of security, viruses, or disabling or harmful devices that Customer may download or otherwise experience as a result of Customer's use of the Services; and

       (d)  Use of the Services in a manner consistent with any and all applicable laws and regulations.

     6.  Ownership.  All materials, documentation, computer programs, inventions (whether or not patentable), pictures, audio, video, artistic works, and all works of authorship, including all worldwide rights therein under patent, copyright, trade secret, or other property right, created or developed by COMPANY while providing Services (collectively, "Work Product") is owned by COMPANY. Work Product shall not include the Information (defined below) of Customer.  If ownership of all right, title, and interest of the intellectual property rights in the Work Product shall not otherwise vest exclusively in COMPANY, Customer hereby assigns to COMPANY, and upon the future creation thereof automatically assigns to COMPANY, without further consideration, the ownership of all Work Product.

     7.  Limited Warranty.  COMPANY warrants that, for a period of 90 days from the date of first installation of Customer's completed HomePage on ListingWare’s server described above, the coding of such HomePage shall be reasonably HTML‑compliant.  Notwithstanding the foregoing, the sole and exclusive remedy for a breach of the warranties contained in this Section 7 shall be that COMPANY shall replace the nonconforming coding to make such HomePage reasonably HTML‑compliant.  Customer acknowledges that HTML is an industry standard that contains some ambiguous provisions and that does not completely address all issues associated with the coding of HomePages accessible via the World Wide Web. Customer also acknowledges that HTML is a standard that will be amended from time to time and that not all "browsers" used by third parties to access the World Wide Web implement HTML in the same Way.  Variations in HTML coding associated with ambiguities or revisions to the HTML standard or variations among World Wide Web browsers shall not be the basis for a claim of breach of COMPANY's warranties under this Agreement.  The warranties described in this Section 7 are subject to the limitations of liability described below.  EXCEPT AS PROVIDED IN THIS SECTION 7.  COMPANY DOES NOT MAKE ANY EXPRESS OR IMPLIED WARRANTIES WITH RESPECT TO THE SERVICES PROVIDED UNDER THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. SOME STATES DO NOT ALLOW THE EXCLUSION OF IMPLIED WARRANTIES. SO THAT ABOVE EXCLUSION MAY NOT APPLY TO CUSTOMER. CUSTOMER MAY ALSO HAVE OTHER RIGHTS THAT MAY VARY FROM STATE TO STATE.
	     8.  LIMITATION OF LIABILITY.  IN NO EVENT WILL COMPANY BE LIABLE TO CUSTOMER FOR ANY INDIRECT, INCIDENTAL, OR CONSEQUENTIAL DAMAGES ARISING OUT OF THE SERVICES OR ANY PRODUCTS PROVIDED UNDER THIS AGREEMENT, EVEN IF LISTINGWARE HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  SOME STATES DO NOT ALLOW THE LIMITATION OR EXCLUSION OF LIABILITY FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO CUSTOMER.  COMPANY'S LIABILITY TO CUSTOMER FOR ACTUAL DAMAGES FOR ANY CAUSE WHATSOEVER, REGARDLESS OF THE FORM OF THE ACTION, WILL BE STRICTLY LIMITED TO A MAXIMUM OF THE TOTAL FEES PAID BY MEMBER DURING THE PRIOR 12 MONTHS.

     9.  Limitations of Service.  Unfortunately, computers need routine maintenance and sometimes break down; also, COMPANY cannot control the timing or volume of attempts to access COMPANY's server. As a result, COMPANY does not guarantee that Customer or any third parties will be able to access Member’s HomePage created by COMPANY at any particular time. COMPANY Hosting Services are provided on an "as-is, as-available" basis, and ListingWare will use its reasonable best efforts to provide seven day a week, twenty-four hour per day access to Member’s Home Page.

     10.  Confidential Information.

       (a)  Each party hereto shall prevent disclosure, publication, or dissemination of the other party's Confidential Information (defined below); and (b) shall not use, reproduce, distribute, disclose, or otherwise disseminate the Confidential Information except in connection with the performance of its obligations under this Agreement.

       (b)  As used herein the term "Confidential Information" means any and all data and information relating to the business of the disclosing party (i) of which the receiving party becomes aware as a consequence of, or through, this Agreement; (ii) which has value to the disclosing party and is not generally known by its competitors; (iii) which is treated by the disclosing party as confidential; and (iv) which has been reduced to tangible form and marked clearly and conspicuously with a legend identifying its confidential or proprietary nature; provided, however, that Confidential Information does not include any data or information which is already known to the receiving party, or which (1) has become generally known to the public through no wrongful act of the receiving party; (2) has been rightfully received by the receiving party from a third party without restriction on disclosure (3) is required to be disclosed by operation of law; (4) is independently developed by the receiving party without use, directly or indirectly, of the Confidential Information received from the other party hereto; or (5) is furnished to a third party by the disclosing party hereunder without restrictions on the third party's right to disclosed the information. 

     11.  General
       (a)  Complete Agreement; Amendment.  Each party acknowledges that it has read this Agreement and any exhibits, understands them, and agrees to be bound by their terms, and further agrees that they are the complete and exclusive statement of the agreement between the parties which supersedes and merges all prior proposals, understandings, and all other agreements, oral and written, between the parties relating to this Agreement.  This Agreement may not be modified or altered except by written instrument duly executed by both parties.

       (b)  Notice.  Any notice or other communication required or permitted in this Agreement shall be in writing and shall be deemed to have been duly given on the day of service if served personally or three (3) days after mailing if mailed by first class mail, registered or certified, postage prepaid, and addressed to the address for the party listed in the preamble to this Agreement.

       (c)  This Agreement Controls.  In the event of any conflict between the terms and conditions of this Agreement and the terms and conditions of any purchase order or other document, the terms and conditions of this Agreement shall control.

       (d)  Governing Laws;  This Agreement and performance under this Agreement shall be governed by the laws of the State of Georgia.

       (e)  Action.  No action, regardless of form, arising out of this Agreement may be brought by Member more than two (2) years after the cause of action has arisen.

       (f)  Severability.  If any provision of this Agreement is invalid under any applicable statute or rule of law, it is to that extent to be deemed omitted.  The remainder of the Agreement shall be valid and enforceable to the maximum extent possible.

       (g)  Assigns.  Member may not assign or sublicense, without the prior written consent of ListingWare, its rights, duties, or obligations under this Agreement to any person or entity, in whole or in part.  This Agreement shall be binding upon and inure to the benefit of each party and their respective heirs, successors and authorized assigns.

       (h)  Waiver.  The waiver or failure of either party to exercise in any respect  any right provided for in this Agreement shall not be deemed a waiver of any further right under this Agreement.

     12.  Miscellaneous.  Should any part of this Agreement, for any reason, be declared invalid by a court of competent jurisdiction, such determination shall not affect the validity of any remaining portion, and such remaining portion shall remain in full force and effect.  This Agreement is governed by and construed in accordance with the laws of the State of Georgia without regard to its rules governing conflicts of law. 

     IN WITNESS WHEREOF, COMPANY and Customer have caused this Agreement to be executed by their respective, duly authorized officers or representatives, effective as of the day and year first written.




Member (or Representative) Signature:__________________________________________________________   Date:__________________

